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Introduction 

[1] This is an application by the Official Assignee for an order that a bankrupt 

contribute to payment of his debts. 

Background 

[2] Mr Jamieson was adjudicated bankrupt in September 2010.  Nicole 

McKenzie, a Principal Insolvency Officer who works in the office of the Official 
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Assignee in Hamilton, has filed an affidavit comprehensively outlining the 

circumstances of Mr Jamieson’s bankruptcy and financial affairs. 

[3] Soon after Mr Jamieson’s adjudication the Assignee detected an ability on Mr 

Jamieson’s part to make a contribution to payment of debts.  His debts totalled 

$43,184.42.  His ability arose in part because of surplus income which he and his 

wife earned.  The Assignee also took into account substantial payments which he and 

his wife were making towards a mortgage debt.  The mortgage was over a three-

bedroomed property which the Jamieson Family Trust owned which the Jamiesons 

personally occupied.  Mr Jamieson for a time accepted and met the Assignee’s 

expectation of contribution.  In 2011, for instance, he made twelve payments of $180 

being an assessed weekly contribution totalling $2,160.  Ms McKenzie has provided 

financial details which indicate the Assignee’s expectation of $180 weekly 

contribution could reasonably have been met having regard to the factors which are 

set out in s 147(3) of the Insolvency Act.   

The financial position in detail 

[4] Ms McKenzie’s evidence reveals: 

[a] When Mr Jamieson completed his statement of affairs, initially in 

October 2010, he showed household income of $1,838 as compared 

with expenses of $1,742, a total household surplus of $96 per week.   

[b] Mr Jamieson’s weekly family expenses included paying $685 towards 

the mortgage debt of the Family Trust in addition to which he paid 

$20 rates and $60 insurance.  That made a total payment in relation to 

the mortgaged house of $765.   

[c] The average rental for a house such as Mr Jamieson’s would be 

between $230 and $310 per week. 

[d] The Assignee took the view that Mr Jamieson was in effect 

voluntarily subsidising his family trust. 
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[e] Mr Jamieson completed an updating statement of finances in April 

2012.  It showed a largely similar financial position to the 2010 

position although the weekly surplus was now calculated as $26.50.  

Mr Jamieson continued to make payments on account of mortgage, 

rates and insurance of approximately similar value to the 2010 

position. 

The pleadings and other material 

[5] Mr Jamieson has not filed opposition to the application.  Equally, I have no 

sworn evidence from him.  What the Court has received from Mr Jamieson was a 

letter on Friday afternoon last week, the last working day before this hearing.  The 

letter starts inauspiciously with this observation.   

I was served with a copy of an application for contributions a while ago.  I see the 

application will be heard on Monday morning. 

[6] Mr Jamieson’s lack of attention to his responsibilities to the Assignee and his 

creditors is self-evident in that opening paragraph to that letter.  

[7] He then provides the Court with what he says is a nutshell of his position. 

[a] He says he does not believe he can afford the $180 per week as he 

was earning more when he contributed the $180 payments; 

[b] He says that particularly now that his employer has reduced his hours 

and wages by 20 per cent, he is unable to make payment. 

Discussion of facts 

[8] I am not prepared to elevate the letter received from Mr Jamieson to the 

status of evidence.  It is not.   

[9] The Official Assignee’s evidence, on the other hand, is compelling.  The 

Assignee’s assessments were based not only on actual income and expenses but also 

by treating a part of some expenses as voluntarily incurred on behalf of the Trust.  
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The overpayment of Trust expenses is, at least arguably, at the level of more than 

$450 per week.  That is $765 paid by the Jamiesons less $310 (the upper level of 

rental) equals $455.00.   

[10] Against that background, the Assignee’s agreement to accept the weekly 

contribution of only $180 might be considered generous to Mr Jamieson.  A 

reduction of Mr Jamieson’s income by 20 per cent would equate to about $270 per 

week.  Even were I to assume that such a reduction had occurred, which I do not in 

the absence of admissible evidence, the difference between the $270 reduction and 

the $450 subsidisation of the Family Trust, leaves Mr Jamieson in a position where 

he can reasonably be expected to make the contribution of $180 requested by the 

Assignee.   

[11] Mr Jamieson, in his letter, refers to proposed rearrangements involving Trust 

ownership of assets and income which he discussed with the Assignee in 2012 and 

which he says turned out to be not workable.  But the analysis of Mr Jamieson’s 

position which the Assignee has undertaken does not depend on the re-working of 

the Trust’s financial arrangements.   

Jurisdiction  

[12]  Section 147(1) of the Act provides: 

147   Bankrupt may be required to contribute to payment of debts 

(1)  If required by the Assignee, the bankrupt must pay an amount or 

periodic amounts during the bankruptcy as a contribution towards 

payment of the bankrupt's debts. 

[13] The Assignee has made such a requirement in this case.  Section 147(4) 

provides: 

(4)  The Court may, on the application of the Assignee, order the 

bankrupt to pay the amount or amounts required by the Assignee. 

 

http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T17282137233&backKey=20_T17282137241&homeCsi=274497&A=0.5915760232887602&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=2006A55S3:ASSIGNEE&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T17282137233&backKey=20_T17282137241&homeCsi=274497&A=0.5915760232887602&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=2006A55S3:BANKRUPT&service=DOC-ID&origdpsi=0069
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[14] The Court’s approach to an application under s 147(4) was described by 

Anderson J in Re Dransfield, ex p Official Assignee
1
 at page 3 where his Honour 

noted: 

… s 45 is not a punitive provision and it is important to bear that in mind. 

Nor is it a form of execution to ensure payment of a judgment debt, as a 

number of cases have made plain. It is a machinery provision intended to 

give effect to the Official Assignee's entitlement to a bankrupt's property 

after making allowance for the reasonable maintenance of the bankrupt and 

the bankrupt's family. The fundamental consideration is whether the 

bankrupt is or will be able to meet payments ordered under the section and 

certain legislative criteria are established by s 45(1) to assist in determining 

such actual or prospective ability. Once it is realised that the stipulated 

criteria are directed to that end it may be readily understood that the 

circumstances of the bankruptcy and the bankrupt's conduct are relevant 

only in so far as they bear on that ability.  

[15] I am satisfied upon the basis of the evidence as I have summarised it that the 

order sought by the Assignee is appropriate. 

Costs 

[16] The application has come about because of Mr Jamieson’s failure to honour a 

payment arrangement which he had agreed to.  It is appropriate that the Assignee’s 

general fund should not meet the entire costs associated with this application 

necessitated by Mr Jamieson’s failure to make any contribution to his creditors in 

recent years. 

[17] Costs should follow the event.  A 2B award is appropriate.  

Discharge from bankruptcy  

[18] I add these comments.   

[19] Mr Jamieson has elected not to oppose the present application.  I therefore 

have not heard any comments he might have to make on his performance. 

                                                 
1
  Re Dransfield, ex p Official Assignee HC Auckland, B1540/90, B1541/90, 26 August 1993 at 

p 3.  
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[20] I make the following observations, not by way of concluded view, but as a 

matter of record so that Mr Jamieson cannot later assert an ignorance of the 

consequences that may flow from the failure to perform.   

[21] Section 290 of the Insolvency Act deals with what is called automatic 

discharge from bankruptcy, that is to say, discharge three years after the bankrupt 

files his statement of affairs.  But there are exceptions to such discharge.  One 

exception is where the Assignee, or a creditor with the Court’s permission, objects to 

automatic discharge.  A case such as the present raises the real possibility that 

objection might be taken to Mr Jamieson’s discharge.  The uncontradicted evidence 

of Ms McKenzie indicates that there will have been thousands of dollars not made 

available to Mr Jamieson’s creditors during the periods he failed to make his 

contributions.  While the Court’s orders as to payment speak only from today, Mr 

Jamieson, if he wishes to obtain a timely discharge in due course, might wish to 

seriously consider making to the Assignee a payment on account of the arrears which 

would represent the weekly payments he has missed since 2011. 

Orders 

[22] I order: 

[a] The respondent shall, for the remainder of his bankruptcy unless any 

other order is made under s 147(5) Insolvency Act, pay to the 

Assignee as a contribution to payments of his debts, the sum of $180 

each week to be paid by automatic payment if the Assignee so 

requests; 

[b] The first weekly payment shall be made on 6 May 2013 and 

subsequent payments shall continue thereafter at weekly intervals 

until the date of discharge from bankruptcy; 

[c] Without detracting from the requirement of the order at 21[b] the 

respondent, in the event he is late with his first weekly payment by 
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reason of any delay in notification, shall make an additional payment 

without delay thereafter so as to bring his payments up to date.  

 

 

Associate Judge Osborne 
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