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Background and introduction 

[1] Mr Cann was adjudicated bankrupt on 19 August 2011. He was due to be 

discharged from banlauptcy on 30 August 2014. However, on 31 July 2014, the 

Official Assignee lodged an objection to Mr Cann's automatic discharge from 

bankruptcy. 

[2] However, because of the fact that Mr Cann has now been bankrupt for 

approximately five and a half years, the duration of his banluuptcy has exceeded the 

standard period of three years by some two and a half years. No doubt with 

considerations of those kind in mind, counsel for the Official Assignee, Mr Cornege, 

acknowledged as the case developed that extension of the bankruptcy for an 

additional substantial period may well be outside the range of orders that the Court 

would be willing to contemplate. However, Mr Cornege contended that there was a 

need for continuing protection of the community generally from Mr Cann and that 

therefore this was a case where the Court would be justified in imposing the 

direction that he not take part in the carrying on of the business for an additional 

period following the date of discharge. 

[3] In overview, the background leading up to the present applications was as 

follows. Mr Cann, who is now aged 54, has worked in the road transport industry all 

of his life. He established a trucking business known as Roadhaul. There were two 

companies involved, which were identified during the course of the hearing before 

me as the operating arm, Roadhaul (NI) Ltd ("Roadhaul"), and the administrative 

company known as RHT Holdings limited ("RHT"). By the time the business 

terminated, Roadhaul was operating some 14 trucks and trailers throughout New 

Zealand. 

[4] The trucking business was carried on from a property/ies owned by the 

family trust, the McGerkinshaw Prope1iy Trust. Mr Cann's then wife, Ms Roband, 

was actively involved in the business carrying out accounting and other functions. 

She was a shareholder of the company but not a director. 

[5] The Official Assignee states that Roadhaul was the owner of the assets in the 

form of the trucks and trailers. The equipment was all secured to finance companies. 



[6] There were indications that the companies were having problems managing 

financially from at least 2005. Mr Cann himself blamed the ultimate demise of the 

companies on the increase in fuel which occurred (at an unspecified date) and the 

global financial crisis. I will take judicial notice of the fact that the global financial 

crisis took effect between 2007 and 2008. 

[7] Sensing that the writing was on the wall for Roadhaul, Mr Cann attempted to 

sell the enterprise as a going concern to the Regal group which was associated with 

the McHardie family from Hamilton. They had in fact employed Mr Cann some 

years previously. 

[8] The offer that Regal made in July 2007 was to purchase Roadhaul for $2.84 

million. However, Ms Roband would not agree to the sale. No doubt as a 

shareholder in the company she would be able to defeat passage of a special 

resolution required for the sale of the company's business. 

[9] Mr Cann submitted that had the sale of the business as a going concern to 

Regal actually proceeded, there would have been no loss to the creditors. That 

submission would seem to be accurate. 

[10] In the meantime the IRD had commenced liquidation proceedings against the 

companies and the companies were placed into liquidation. 

[11] Roadhaul's debts totalled approximately $460,000 for which nothing was 

received. 

[12] RHT, which did not own the equipment, had substantial debts but no assets. 

In total, $2.3 million worth of claims had been received from various creditors but 

the liquidators did not make any decision whether or not to admit those claims 

because of the absence of any assets from which payinent could be made. 

[13] Mr Cann had provided guarantees for Roadhaul's debts. It was the liability 

he owed under one such guarantee that led to him being adjudicated bankrupt. 



[14] Very considerable amounts of evidence were placed before the Court 

concerning the way in which the Roadhaul companies were operated. It was the case 

for the Official Assignee that the circumstances of the failures of those companies, 

coupled with other matters to be mentioned further on in this judgment, were of such 

seriousness that the Court would be justified in imposing a restriction on 

Mr Cann becoming involved in any business following his discharge from 

bankruptcy. 

[15] I will deal with that aspect of the submissions in the next section and then I 

will go on to consider other aspects of the background which the Official Assignee 

had regard to in his submissions. 

The Roadhaul trading history 

[16] I accept the contentions of the Official Assignee that the circumstances of the 

Roadhaul failure are relevant to assessing Mr Cann's suitability for taking part in a 

business. 

[17] One aspect of the trading history which Mr Cornege refetTed me to was the 

fact that the company was showing signs of financial distress some years before 

steps were actually taken to wind the company up. Certainly, there is documentary 

evidence that establishes that as long ago as 2006, Mr Cann was seeking time from 

the Commissioner of Inland Revenue to make payments of tax that were owed. 

Further, the financial statements of the company showed that Roadhaul was 

insolvent well before steps were taken to liquidate the company. Mr Cann was 

critical of this evidence. He claimed that the balance sheet view of the asset value 

understated what the company owned. The balance sheet was based on a calculation 

of purchase price less depreciation. Mr Cann was of the view that, if true market 

value was taken into account, the truck and trailer units were worth a lot more. How 

much more, he did not say. 

[18] My conclusions are that this was a reasonably serious company failure in the 

sense of harm done to the creditors and the culpability of the directors including 

Mr Cann. My view is based upon the following considerations. First there is the 

size of the loss to creditors. Secondly, despite Mr Cann's protestations that seeking 



further time from the Commissioner for payment of tax is almost a routine procedure 

in New Zealand commercial circles, the fact is that failure to pay taxes promptly is 

also a significant symptom of insolvency. 

[19] I do not accept Mr Cann's attempts to blame the global financial crisis for the 

failure of his business. I consider that the companies were in difficulty at least by 

2006. Mr Cann admitted as much in his examination before me. 

[20] On the other hand, Mr Cann did take some steps to close down the business 

by, in effect, selling it as a going concern to Regal. His description of the deadlock 

between the shareholders, which included his wife, is not implausible. Had it not 

been for that disagreement, it might have been possible that Roadhaul could have 

been terminated without the large losses that actually occurred to the creditors. It is 

difficult to see what else Mr Cann could have done when, based on his evidence, his 

wife actuated by marital discord refused to cooperate on the selling of the business. 

Taking Court proceedings to unlock the impasse would have been expensive and 

would have taken considerable time. 

[21] The Official Assignee was also critical of the circumstances in which Mr 

Cann gave personal guarantees, which were eventually the foundation for the 

judgment which resulted in him becoming banlaupted by order of the High Court on 

19 August 2011. 

Mr Cann's personal insolvency 

[22] Because of the failure of the Roadhaul companies, Mr Cann had large 

personal debts when he was banlaupted, approximately $1. 7 million in total. They 

arose principally from personal guarantees which Mr Cann had given of the 

indebtedness of the Roadhaul companies. 

[23] Mr Cann was disposed to dispute the amount of the indebtedness although he 

did accept in his examination that it was at least $960,000. The figure of $1.7 

million represents the amount of indebtedness that the Official Assignee has in fact 

admitted to proof. The difference between the two positions seems to be that Mr 

Cann takes the view that one of the constituent liabilities in his estate, that of the 



BNZ, has been admitted at too high a level. I am not prepared to accept that 

contention given that the decision of the Official Assignee to accept a claim of that 

quantum was never challenged. 

[24] A personal bankruptcy involving in excess of $1 million worth of unpaid 

debts is significant. 

[25] Another feature of Mr Cann's personal indebtedness which the Official 

Assignee identified was the fact that when he gave personal guarantees, Mr Cann did 

so knowing that he did not have any assets to back the guarantees. I consider that 

that observation may be accurate as far as it goes but it is also necessary to bear in 

mind that a lender who gives credit without knowing anything about the personal 

financial circumstances of the guarantor is necessarily taking a risk. However, it 

cannot be overlooked that many people who are in business on their own account 

have small-scale businesses and sometimes they are financially vulnerable because 

they do not have sufficient understanding of the business and legal aspects of matters 

such as guarantees to ensure that they are properly protected. They were entitled to 

take the guarantees at their face value as providing some protection, while Mr Cann 

knew that they were worthless. The creditors may have thought twice about 

providing credit to a limited liability company like Roadhaul, had they appreciated 

what the true position was with regard to the guarantees. 

[26] Overall, I consider that it is reasonable to criticise Mr Cann' s probity as a 

businessman on the ground that only he knew how many guarantees he was giving 

and he must have appreciated that in the case of an adverse event, there was never 

any prospect that he could have answered to the guarantees that he had given in their 

entirety. 

[27] Mr Cann's state of mind when giving all of the guarantees that he did is also 

relevant. It was not the case that Mr Cann seriously adverted to his responsibilities 

as a guarantor and the particular issue of whether he would be able to answer to his 

guarantee in the event that he was called upon. On balance, I believe that Mr Cann 

simply regarded the furnishing of guarantees as being a formality and not a serious 



engagement to stand behind his company's debts. This is consistent with the 

evidence that he gave that he "handed out" guarantees "like lolly papers". 

Extraction of assets from Roadhaul for personal advantage of Mr Cann 

[28] Mr Cann devised means by which he would remove part of the value of the 

assets that had once been the property of Roadhaul for his own personal advantage. 

I will not summarise the evidence in all its detail as the process was elaborate. 

[29] The scheme involved the acquisition of two trucks and trailers from the 

financier by taking over the amount of the debts secured over them. A very 

simplified account of what occurred is as follows. Mr Cann took up employment 

with Regal. The two truck and trailer units found their way to Regal which became 

the owner of them. In essence, Mr Cann was to receive the equity in the trucks, 

being the value less the amounts that had to be paid to clear the debts owed on them. 

However the receipt of the amount of money representing the equity was disguised. 

This was done by Regal agreeing to pay an inflated salary to Mr Cann and through 

the use of a company which Mr Cann owned, Coal Cairiers Limited. Coal Carriers 

Limited then generated bogus invoices addressed to Regal which Regal paid. The 

money received was then channelled into a trust that Mr Cann was the effective 

settlor of, the Seabrook Trust ("the trust"). Another additional fraudulent aspect of 

the arrangement was that the trust itself, which was the proprietor of a residential 

property, was disguised by identifying, fictitiously, the settlor and beneficiaries of 

the trust as not being Mr Cann or his family but in their place specifying a party who 

was involved in the ownership of Regal as having the beneficial interest under the 

trust. 

[30] In round figures, approximately $280,000 was diverted away from Mr Cann's 

creditors by these fraudulent arrangements. 

[31] Mr Cann appeared to argue that not all of that equity belonged to the 

creditors ofRoadhaul. Reductions in the debts secured over the property came about 

because of the income that he had generated through using the equipment as part of 

another business that he was briefly involved in. However, I am of the view that in 



the end it does not greatly matter because if the equity in the equipment did not 

belong to Roadhaul, it belonged to Mr Cann's personal creditors. 

[32] The features of this transaction which the Official Assignee contends are 

relevant to the question of Mr Cann's suitability to take part in a business will now 

be briefly examined. First, the transactions were elaborate. They required Mr Cann 

(who was the initiator) to devise a number of false arrangements to account for the 

movement of funds. Mr Cann needed to recruit other persons to his fraudulent 

enterprise. I agree with Mr Cornege's aside that it is indeed surprising at how 

successful Mr Cann appeared to be in ultimately persuading other people to get 

involved. 

Charges brought against Mr Cann 

[33]  Mr Cann was subsequently prosecuted m the District Court for various 

matters arising out of his bankruptcy. He pleaded guilty to seven charges and was 

sentenced to six months' home detention and 100 hours' community work. 

[34] The charges that he pleaded guilty to were as follows: 

a) That while an undischarged bankrupt, he acted as a director of a 

company (x 1); 

b) concealing property to the value of $500 or more after an application 

for the bankrupt's adjudication had been filed, all within two years 

immediately before the application was filed (x 3); 

c) wilfully misleading the Official Assignee in any statement made to 

him or her in the course of the administration of the bankrupt's affairs, 

whether orally or in writing or an answer to any question put to the 

bankrupt (x 3). 

[35] Specifically, Mr Cann was charged with misleading the Official Assignee in 

relation to statements that he made during his examination on 12 April 2013 

regarding: 



a) Coal Carriers Limited's involvement (or lack of it) with Regal; 

b) his involvement in Regal purchasing the units; 

c) his involvement with the trust. 

[36] Sufficient has been said about the scheme for dealing with the truck and 

trailer units to explain its effect on the Court's ultimate decision as to whether or not 

Mr Cann should be subject to a restriction on taking part in the business pursuant to 

s 149 of the Insolvency Act 2006 ("Act"). 

Additional allegations which the Official Assignee makes against Mr Cann 

[37] It may be that the Official Assignee is correct in submitting by counsel that 

there were still other offences which Mr Cann committed but was not charged in 

regard to. These include failure to disclose his interest in a 2003 Mack truck, which 

Mr Cann did not disclose as being his prope1iy. Further, Mr Cann stated that his 

income for working at Regal was $50,000 which was a substantial understatement. 

Mr Cann says that he subsequently filed a corrected statement but that is unable to be 

located. There are also surrounding circumstances which make it unlikely that he 

filed such a statement. There was also another offence potentially committed in 

regard to his directorship of Coal Carriers Limited, of which Mr Cann was a director. 

He acknowledged in his public examination that he remained a director of Coal 

Carriers Limited even though he knew he was not entitled to be a director. In regard 

to that matter, Mr Cann says that at the time, he was not aware of the fact that he was 

not entitled to be a director. It is also alleged that Mr Cann lied to an officer of the 

Official Assignee's office on 12 April 2013 about the ownership of a Nissan Navarra 

vehicle. 

[3 8] It is also alleged that he gave false evidence in an affidavit filed in this 

proceeding about the possibility of Roadhaul being merged with another company, 

RMD Transport. 



[39] The background to the possible merger with RMD transport is complicated. 

The Official Assignee alleges that Mr Cann committed pe1jury by giving the 

affidavit that he did. 

[ 40] The circumstance of these various additional matters has not been sufficiently 

explored in the evidence or submissions to enable me to confidently come to a view 

about the truth of what is alleged against Mr Cann. Fu1iher, given the complexity of 

the matter, the fact that the burden of proof would be to the criminal standard and the 

nature of the proceedings before me, I do not consider that it would be wise to 

express a view on whether the allegations raised by the Official Assignee are correct. 

[ 41] There is however another series of troublesome transactions that were 

apparently not the subject of charges but which the Official Assignee raised in his 

reports to the Court and which were explored in the evidence before me. These 

concern a series of transactions between two companies called, respectively, Priority 

Developments Limited ("PDL") and Wallace Investments Limited ("WIL"). The 

submission of the Official Assignee was that Mr Cann had breached the provisions 

of s 14 9 of the Act in that, without the consent of the Assignee or the Comi, he 

directly or indirectly entered into, carried on, or took part in the management or 

control of any business. I consider that having regard to all the circumstances the 

Court can appropriately consider these matters as part of its consideration of Mr 

Cann's conduct. I will deal with those matters next. 

The dealings with Priority Developments Limited 

[42] Mr Cann was initially charged with taking paii in the management of PDL. 

However the charge was withdrawn. I propose to consider the issues that arose in 

the PDL dealing because they represent an important allegation against Mr Cann in 

the context of this case. If the view of the Official Assignee as to what actually 

occurred is con·ect, that could have an influential effect on the decision which the 

Court is required to make. 

[43] Through his employment with Regal, Mr Cann was a frequent visitor to the 

Auckland waterside and he came into contact with a Mr Van Aalst who was the 

managing director of WIL. That company was involved in stevedoring. WIL was 



involved in loading ships with expo1i iron sand and possibly other products 

including steel - the evidence is not clear - but that is immaterial to the discussion 

that follows. Regal had been involved in that business and they had supplied loading 

equipment to Mr Van Aalst's company. In discussions that Mr Cann had with Mr 

Van Aalst, it emerged that WIL was not satisfied with the standard of the service it 

had received from Regal. The events that are now being described apparently 

occurred in or about 2012. 

[44] The uncontradicted account of matters that Mr Van Aalst gives is that on 

learning of the dissatisfaction with the service being received from Regal, Mr Cann 

suggested to Mr Van Aalst that WIL ought to purchase its own equipment. When 

Mr Van Aalst said that he was not convinced that that was desirable, Mr Cann said 

that he had an associate who would be prepared to acquire a machine and make it 

available. 

[ 45] The person that Mr Cann had in mind was his pa1iner, Karen Hiatt. She 

owned a company called PDL. Her personal occuption was that of an accountant. It 

is common ground that she knew nothing about heavy equipment and loading ships. 

[ 46] It would appear that PDL acquired one or possibly two machines and began 

to, in effect, sub-contract to WIL who had the main contract for the loading of the 

ships. 

[ 4 7] Mr Van Aalst always dealt with Mr Cann. Even though Karen Hiatt was 

apparently the director or managing director of PDL, Mr Van Aalst said that he met 

her only once. That appears to have been on a social occasion. During the course of 

his examination by the Official Assignee, the following question and answers were 

recorded from Mr Van Aalst: 

Would Wallace Investments Limited have paid [the contract amounts] to a 
person like Karen Hiatt had they approach them and said I can provide 
loaders that I've got no skill sets in this business? 

No 

So it was a relationship with [Mr Cann] and probably an acknowledgement 
of his experience that generated the arrangement? 



Yeah 

[ 48] There is no doubt that the operation of the business and the derivation of a 

substantial amount of income- some $900,000 - while nominally unde1taken by 

Ms Hiatt's company actually arose from the effo1ts, knowledge and contacts of 

Mr Cann. 

[ 49] My reason for coming to that conclusion is that it is likely that, by default, 

there was no one else who could have made decisions about acquisition of 

equipment, scheduling availability of the loaders through finding out when ships 

were scheduled to berth at Auckland for loading, airnnging maintenance of the 

equipment and all the other matters that went into running the business. It would 

also have been necessary to make sure that the work was being done properly by the 

operator employed to do the loading. As well, there had to be proper verification of 

the volumes actually loaded so that accurate invoices could be prepared. 

[50] The suggestion that Mr Cann puts forward apparently, which is that Ms Hiatt 

was the person who operated the business, is not feasible. Mr Cann presented 

matters on the basis that what happened was that the parties simply agreed to 

continue the charging rates that had applied during the time when Regal was doing 

the work. But of course, it would have been necessary for anyone considering taking 

over the work to be satisfied that the job was profitable at those rates. It is 

inconceivable that Ms Hiatt would have been in a position to make that assessment. 

It is plain that Mr Cann was involved in settling the amount of the unit charges. 

Even if it was simply a matter of indicating a continuation of the rates that were 

applicable to Regal, it still demonstrates his involvement. 

[51] It may be that Ms Hiatt prepared accounts for the business and received 

payments in her dual capacity of accountant and domestic partner of 

Mr Cann. But there is no suggestion that she had the requisite knowledge about how 

to run a ship loading business of this kind or that she had the time to be available to 

do so. In substance, Mr Cann was running the business. It was Mr Cann himself 

who identified the opportunity in the first place from his contacts with 

Mr Van Aalst. At some point it would have been necessary for the patties to discuss 



what the likely charges of PDL would be for carrying out the work. There is no 

evidence that Ms Hiatt was involved in these discussions. 

[52] When it came to acquiring suitable equipment for the contract, Mr Cann 

grndgingly accepted that he may have inspected a possible suitable loader for the job 

but that was the limit of it. He said that, in addition to occasionally operating one of 

the loaders, his only other input had been in inspecting a potentially suitable loader 

and as well, providing Ms Hiatt with weights and amounts which would be used as a 

basis for invoicing WIL. The business also owned a trnck and trailer but no 

explanation has been f01ihcoming as to what paii that might have played in the PDL 

business and who might have made the practical arrangements for engaging drivers, 

organising the work etc for that part of the operation. It would not appear that 

Ms Hiatt has any paiiicular experience in the road haulage business. Mr Cann, on 

the other hand, has. Further, Mr Cann was apparently motivated to assist with paii 

of the business operation - and that is not denied - in the areas of helping with 

charging out the work and also himself operating a loader. It would seem to be very 

likely that he also engaged himself in the road transp01i operation for which the 

Western Star trnck was acquired. 

[53] When the relationship between Mr Cann and Ms Hiatt began to deteriorate, 

the latter sought to obtain information from Mr Van Aalst about the ship loading 

business. She directed emails to Mr Van Aalst. 

[54] Around July 2014 there were a number of emails exchanged between Ms 

Hiatt and Mr Van Aalst. In one of the emails, Mr Van Aalst recorded his belief that 

the purchase of the loader was funded by Mr Cann and the invoices were being 

channelled through PDL in order to take advantage of that company's tax losses. 

For her part, Ms Hiatt told Mr Van Aalst in an email that she had been trying to talk 

with him for a long time. This is consistent with the fact that Mr Van Aalst said that 

he had only met Ms Hiatt on one occasion while the parties were in Sydney. I infer 

that that particular meeting was not of a business nature. The emails were concerned 

with extricating PDL from the business and quitting the loader/s which the company 

had deployed on the Auckland wharf. 



[55] In an email in response to these enquiries on 22 July 2014, Mr Van Aalst 

refers to the business relationship to that date: 

I believe the recent purchase of the loader was funded by Mike and the 
invoices were being challllelled through [PDL] in order to take advantage of 
this company's (sic) tax losses[.] 

[56] He made it clear that: 

Unfortunately our relationship is with Mike. 

[57] By that he meant that he would not correspond with Ms Hiatt concerning the 

cargo loading business. Had Mr Van Aalst taken that position when in fact he had 

been dealing with a company under the control of Ms Hiatt, that would have been 

surpnsmg. In other words, the emails which have been under discussion are 

inconsistent with assertions now made that Mr Cann was not the person dealing with 

Mr Van Aalst and WIL, but rather Ms Hiatt was. 

[58] The invoices charging out Mr Cann's time were produced in evidence before 

me. These covered periods of approximately 90 hours in each case. There were 

three such invoices. Incidentally, they appear to contradict the claim that Mr Cann 

has made on oath in his affidavit sworn 16 May 2016 that he never received any 

income from PDL and "was never entitled to receive any income". 

[59] Mr Cann agreed that he had been provided with a cashcard which would 

enable him to make transactions on the PDL bank account. 

[60] The conclusion of the business relationship between WIL and PDL appears to 

have occurred at more or less the same time as the personal relationship between 

Mr Cann and Ms Hiatt came to an end. The relationship ended in acrimony. This 

provides a further inference, the significance of which should not be overstated, that 

both Mr Cann and Ms Hiatt were involved in the business. Had it been the case that 

the loading business was solely the property of Ms Hiatt's company, it is difficult to 

see that the withdrawal of cooperation by Mr Cann would have had any impact on 

the continuation of the business and that was purportedly being operated by PDL. If 

he was not involved in running the business, his absence would not have caused any 

problems. 



[61] The fact that it is proved that Mr Cann received substantial income from the 

PDL/WIL contract does not necessarily prove that he was involved in the 

management of the company. It is however unlikely that he would have received 

this level of remuneration if all he had done was to introduce Ms Hiatt to 

Mr Van Aalst at the beginning of the contractual relationship between PDL and 

WIL. Fmiher, the payments received from PDL fmiher give the lie to Mr Cann's 

claims that he received no income from the company. As well, the funds which he 

received were property which he concealed from the Official Assignee. 

[62] It might be c01Tect that Ms Hiatt as an accountant actually took over 

preparation of invoices and statements and the like, but that does not mean that 

Mr Cann was not involved in canying on the business. The process of taking paii in 

being involved in the management of the company does not require proof of 

exclusivity. 

[63] Fmiher, the passing of the money that represented Mr Cann's share of the 

proceeds to the trust meant that the money was not transparently coming into 

Mr Cann's hands. It was in that way disguised so that it was not recognised as being 

income that he earned. It is correct that concealing the PDL income in this way is 

consistent with a wish on the part of Mr Cann to conceal his connection with that 

company. That could have been motivated by concerns that receipt of the income 

might implicate him in the running of the business. However, on the other hand, he 

had a further likely objective in taking this course and that was that he simply 

wanted to move assets away from his creditors and that he concealed their existence 

so that the Official Assignee would not find out about them. 

[64] I have already also noted the fact that in his first affidavit Mr Cann claimed 

that, "I have no involvement in [PDL] and never have". Even if the view was taken 

that Mr Cann had only a limited involvement with PDL, that reply was dishonest. 

Mr Cann admitted as much in the course of his public examination. For that reason 

the involvement in PDL has wider significance than the limited question of whether 

Mr Cann was involved in carrying on the business. 



[ 65] It would seem from the tenor of the evidence which Mr Cann has given that 

he considers the fact that he was not a director of PDL provides an answer to the 

assertions on the paii of the Official Assignee that he breached his obligations by 

taking paii in the management of the company. That understanding is mistaken. A 

person can be involved in a business without being a director of the company which 

owns the relevant contracts and prope1iy. 

[66] My conclusion is that Mr Cann was involved in the carrying on of the PDL 

business conducted on the Auckland waterfront. He may not have been the apparent 

owner of the company or nominally the director of the company but that is not 

required in order to be satisfied that there has been an infraction of s 149 of the Act 

which speaks of the undischarged bankrupt without the consent of the Official 

Assignee carrying on or taking part in the management or control of any business. 

The activities that Mr Cann carried on with respect to PDL clearly fell within this 

category. For example, his actions in negotiating a substantial contract on behalf of 

the company with WIL without having expressly been authorised in advance by the 

proprietors of that company, makes it clear that this was not a case of an employee 

within his authority agreeing to such a transaction. 

[67] The fact that the prosecution elected not to proceed with this particular 

charge is a matter that needs to be considered. However when it is recollected that 

the prosecution were obliged to prove the case beyond reasonable doubt in the 

criminal proceeding which they brought against Mr Cann, one could understand why 

there was a reticence about going any fmiher with the charge. 

[ 68] The Official Assignee has stated that the decision not to prosecute the 

charge: 1 

. . .  was, in pmi, influenced by Ms Hiatt's [Mr Cann's partner] refusal to 
cooperate with the prosecution. 

[ 69] The prosecution no doubt took the view that, Mr Cann having indicated an 

intention to plead guilty to seven of the charges and because of possible difficulties 

Report of Official Assignee under section 296 of the Insolvency Act 2006, dated 27 April 
2016  at [ 1 1 .2] ["OA Report"] . 



with obtaining evidence which would prove the remammg charge, the prudent 

course was to withdraw. However the review of these matters which I am required 

to unde1iake is not conducted against a background where the allegations need to be 

proved beyond reasonable doubt. I am satisfied that Mr Cann took paii in the 

management of business without the consent of the Official Assignee. 

[70] A fmiher recent development that has occuned in litigation which the 

Official Assignee brought against PDL is also relevant. Payments from PDL found 

their way into the trust. Ms Hiatt claimed, in essence, that these were advances. I 

infer that the money in question was money which was earned by PDL through its 

contract with WIL. No other source of income which would lead to the accumulated 

profits has been suggested. However despite the original position taken by Ms Hiatt 

on behalf of PDL, she has agreed to compromise the proceedings which the Official 

Assignee has brought against the company in right of Mr Cann by paying $200,000 

to Mr Cann's bankrupt estate. This is recognition that Mr Cann in fact had a 

beneficial interest in substantial sums which were earned by PDL and which PDL 

satisfied by dive1iing the money to the trust. 

[71] I consider that it has been proved that Mr Cann breached s 149 of the Act in 

regard to his involvement in PDL. 

Discussion 

[72] The extent of the evidence which was produced to the Comi as part of the 

report of the Official Assignee into the affairs of Mr Cann was substantial. I have 

not gone into all of the detailed allegations which are made against Mr Cann. The 

enquiry that I have made is limited to what is necessary in order to determine the 

questions of whether Mr Cann's bankruptcy should now be brought to a close and, if 

so, on what terms. 

[73] The Official Assignee has stated in his report:2 

2 

1 . 1 1 My principal concerns regarding Mr Cann' s conduct during 
bankruptcy are that: 

OA Report, above n 1 .  



1 . 1 1 . 1  Mr Cann engaged in a sophisticated attempt to hide assets 
from my office; 

1 . 1 1 .2 He misled me about those matters; 

1 . 1 1 .3 He has been involved in the management of PDL without 
my consent, in circumstances where it appears he was to 
benefit from that involvement post-adjudication; and 

1 . 1 1 .4 He has failed to co-operate with my office throughout his 
bankruptcy and failed to disclose other assets. 

[74] In his closing submissions, Mr Cornege expanded upon these matters. He 

submitted: 

1 1 .3 Specifically: 

1 1 .3 . 1  Mr Cam1's businesses were in financial difficulty from at 
least early 2007, if not earlier. This is prior to the GFC and 
his relationship break-down. Mr Cann has little insight into 
the reasons why RHT and Roadhaul failed; 

1 1 .3 .2 Mr Cann structured his companies in such a way that 
unsecured creditors would inevitably suffer loss in the event 
of failure; 

1 1 .3 .3 This is exactly what occurred - RHT' s creditors - many of 
which were small businesses - were considerable; 

1 1 .3 .4 Mr Cann "handed out" personal guarantees "like lolly 
papers", notwithstanding that he had no asset base with 
which to meet those obligations; 

1 1 .3 . 5  Mr Cann's personal creditors, even by his own account, 
amount to nearly $ 1 ,000,000; 

1 1 .3 .6 Once bankrupted, Mr Cann took deliberate steps to keep 
assets beyond the reach of those creditors, and engaged in a 
sophisticated fraud in order to do so; 

1 1 .3 .7  Mr Cann failed to comply with the Assignee's simple 
requests for information. For example, Mr Cann did not 
provide statements of income despite requests that he do so; 

1 1 .3 . 8  Mr Cann understood why the Assignee was interested in his 
income, and understood that the Assignee was entitled to 
this infonnation. However, Mr Cann seems to have taken 
the view that because he didn't get what he thought he was 
entitled to, he would not comply; 

1 1 .3 .9 Mr Cann engaged in the management of PDL without the 
Assignee's consent; and 



1 1 .3 . 1 0  Mr Cann attempted to mislead both the Assignee and this 
Comi. 

1 1 .4 If Mr Cann enters into business, there must be a genuine risk of 
failure (given the nature of the trucking and transport industry). If 
this occurs, losses to creditors could be significant. 

[75] As an overall description of Mr Cann's conduct, I consider the above 1s 

substantially correct. 

[76] The bankrnptcy in this case has served its purpose so far as administration of 

the estate is concerned. Once the settlement of the proceedings with PDL (which I 

have refened to earlier in this judgment) has been finalised, the administration of the 

estate will effectively be concluded. The only justification for continuing the 

bankruptcy from that point would be to serve the objective of controlling Mr Cann 

and restricting what he can do so that he does not cause fmiher loss to the business 

community. There is no requirement to punish Mr Cann, who has already faced a 

prosecution and has suffered the consequent stigma of conviction and sentence. 

[77] If there is a necessity for further restrictions on Mr Cann and those can be 

achieved in a way that involves lesser constraints than those that are implicit in 

continuing his status as bankrnpt, then that alternative remedy to the situation ought 

to be investigated. I consider that the imposition of conditions pursuant to s 299 of 

the Act provides such an alternative. If that is so, it would result in Mr Cann being 

able to once again manage his own personal affairs. Such an outcome is desirable 

and important if possible because of the time that Mr Cann has already spent in 

bankruptcy. 

[78] Section 299 provides as follows: 

299 Court may restrict bankrupt from engaging in business after 
discharge 

( 1 )  The court, when it makes an order of discharge or  at  any 
earlier time, may prohibit the bankrupt after discharge from 
doing any or all of the following things without the c's 
permission: 

(a) entering into, carrying on, or taking pati in the 
management or control of any business or class of 
business: 



(b) being a director of any company: 

( c) directly or indirectly being concerned, or taking part, 
in the management of any company: 

(d) being employed by a relative of the bankrupt: 

(e) being employed by a company, trust, trustee, or 
incorporated society that is managed or controlled 
by a relative of the bankrupt. 

(2) The court may-

(a) prohibit the bankrupt for a specified period, or 
without a time limit: 

(b) at any time vaiy or cancel the prohibition. 

[79] Mr Comege noted that in their commentary in Heath and Whale on 

Insolvency the authors suggested that the following factors should be considered 

when deciding to impose a restriction: 

1 2.6 The learned authors suggest that the following factors should influence the 

Court's determination as to whether to impose a business prohibition [P Heath and 

M Whale (eds) Heath and Whale on Insolvency (online loose-leaf, Lexis Nexis), 

at 9 .22] : 

12.6. 1 

12.6.2 

12 .6.3 

12.6.4 

12 .6.5 

12 .6.6 

12.6.7 

12 .6.8 

12.6.9 

12.6. 1 0  

12 .6. 1 1  

The protection of the public from injmy; 

The interests of creditors; 

The interests of shareholders; 

The interests of company employees; 

The interests of investors; 

The interests of other persons who have dealings with the company; 

The nature of the disqualifying offence; 

The nature of the applicant's involvement; 

The general character of the applicant; 

The conduct of the applicant during the intervening period since 

disqualification [adjudication] ; 

The nature of the business that the applicant desires to or has 

become involved with; 



12.6. 12  

1 2.6. 1 3  

1 2.6. 14  

The structure of the company; 

The risk of or actual injmy to the public; and 

Whether or not leave was sought to become involved in the 

management of the company and whether as a director or otherwise. 

[80] However I accept that some of the matters suggested will, depending on the 

circumstances of the case, provide guidance as to whether or not a prohibition ought 

to be attached to a bankrupt on discharge and the duration of that prohibition. 

[81] The jurisdiction to impose conditions ought not in my view be exercised for 

the purpose of punishing the bankrupt. Because those conditions are coercive and 

have the effect of restricting the libe1iy of those to whom they are attached, I fmiher 

consider that care should be taken to ensure that the restrictions are no greater than is 

plainly called for in the circumstances. 

[82] I consider that in this case Mr Cann is at risk of causing further harm to the 

public. My reasons are now explained. 

[83] The impression that I have obtained of the companies which Mr Cann set up 

and operated is that they had little by way of reserves that could tide them over 

through difficult times. They operated on high debt ratios and with small margins. 

There seems to have been little by way of proprietors' funds retained in the business. 

The combination of this method of operation coupled with the scale of the activities 

of the two companies meant that they posed a considerable risk to quite a wide 

category of creditors. 

[84] Mr Cann was defensive about the companies. Essentially his view was that 

the road transpmi industry is a hard one within which to make profits and that 

because the business could not increase its margins, and then additionally 

encountered the GFC and cost increases, it succumbed. Mr Cann did not apparently 

admitt the possibility that the model on which the business was operated might be 

inherently hazardous. I consider that it was. 



[85] Because Mr Cann was not disposed to accept that there is any problem in the 

business model adopted, or indeed his management methods, it seems obvious that 

he would regard it as being quite acceptable to engage in business on similar terms in 

the future. 

[86] On the other hand, I do not consider that too much can be made of the failure 

of Mr Cann to close down the businesses when insolvency issues first loomed. He 

did take steps to achieve a sale. He was obstructed on that course because of his 

wife's position to that course being taken, he says. Certainly the surrounding 

circumstances would indicate that Mr Cann had negotiated a price that he thought 

was satisfactory and there is no reason to believe that, left to his own devices, he 

would not have gone through with the sale to Regal. Ideally he should have taken 

steps earlier, perhaps to quit the business, but no doubt the difficult and demanding 

business of running the companies on a day-to-day basis took a lot of his energy. 

[87] However his conduct from the time of the failure of the companies and his 

personal insolvency has significance for present purposes. Mr Cann showed a 

determined and dishonest intention to develop wealth away from the creditors who 

are entitled to it by the schemes that he entered into. He also proved willing to adopt 

elaborate fraudulent schemes in order to bring about this objective. This included 

the creation of bogus business transactions. All of this was accompanied by a 

general willingness to deceive the Official Assignee so as to obstruct him in making 

recoveries for the creditors. In order to defeat the Official Assignee Mr Cann acted 

with sustained dishonesty. I regret that it is necessary to express these strictures as 

part of this judgment but unfortunately they represent the unavoidable truth of the 

situation. 

[88] The question then is whether Mr Cann has changed or whether it is 

reasonable to expect that, if he came under financial pressure in the future, he would 

show the same ruthless preference for his own interests over those of his creditors 

that he did in this case. Mr Cann says that the experience that he has undergone as 

part of his bankruptcy has been a nightmare. Ce1iainly, if Mr Cann had conformed 

to the law and done what was required of him there would have been a much better 

outcome for all concerned. He might have been out of bankruptcy now for a year or 



more and he would not have had the stress and delays consequent upon the litigation 

that his conduct inevitably gave rise to. 

[89] Plainly he would not deliberately seek to replicate the experiences that he has 

had in this case. That does not mean now that he is not a risk. If he were to resume 

in business, it is likely that he would not restrict himself to some modest enterprise 

canying little risk to other people. If he was to again suffer a business failure, the 

probabilities are that his first concern would be for himself and the interests of the 

creditors would come a distant second. There does not seem to be any insight that 

what he has done in the circumstances of the present case is wholly unacceptable and 

nor does he appear to have any genuine regret about the harm that he has done to 

creditors. 

[90] The next issue is to weigh the effect on Mr Cann of making an order 

restricting his involvement in business. At the present time Mr Cann 1s m 

employment with Regal. There is however a complication in that Mr Cann says that 

the probation service has made a decision that he cannot continue to work at Regal 

because personnel of that company were involved in his offending. He says that this 

decision is under challenge particularly because the ownership and management 

structure of Regal has changed, facts which Mr Cann says, are verified by the current 

manager at Regal. If that is the truth, and if the individuals who have previously 

worked at Regal who participated in the schemes that Mr Cann devised have moved 

on, it is difficult to see that any continuing obstacle should lie in Mr Cann's path. 

Whatever the future holds in that regard, I do not consider that present difficulties 

with obtaining paid employment sufficiently outweigh the risks of Mr Cann 

embarking upon his own business, such that restrictions under s 299 ought to be 

waived. 

[91] Mr Cann was sentenced to six months' home detention and 100 hours' 

community work because of his offending. His home detention expires in early 

December 2016. Mr Cann proposes that the Court impose a restriction under s 299 

from the point where his home detention expires so that he would be available to go 

back into business in 2018. 



[92] Mr Cann has been bankrupt now for five years. If a period of 18  months' 

prohibition on taking part in the business is added to the restrictions to which he has 

been subject, then it will be some seven years since Mr Cann was able to embark 

upon his own business. Even if Mr Cann's suggestion is adopted, rather than a more 

stringent alternative, he will have been subject to the coercion of statutory and comi 

orders for a long time before he is free again to enter into business. It is relevant that 

he is now 54 years of age and will be 56 by the time he emerges from the restrictions 

that he proposes. He has a limited number of years left to re-establish himself in 

business. 

[93] A good argument can be mounted that that is not necessary, given that he is 

apparently regarded (at least by Regal) as an attractive employment prospect and that 

therefore he does not need to go back into business. 

[94] Even if the need is recognised to allow Mr Cann to go back into business, 

that should not occur yet. In that regard it is possible for the Court to impose 

restrictions under s 299 which are unlimited as to time. It is open to the Court at a 

later date to vary or cancel any prohibition.3 

[95] Taken overall, Mr Cann's case is a serious one because it involved a serious 

loss to creditors which was likely to have been in the vicinity of $1 million. Keeping 

the business going when it was insolvent and therefore likely to increase its level of 

indebtedness is a negative feature of the case. I agree that Mr Cann was prepared 

however to take decisive steps to sell the business in July 2007 but was apparently 

frustrated in that endeavour by his wife. The decline into insolvency of the business 

was a gradual process which is not of itself an unusual feature of insolvency cases. 

It is fair to say that there was perhaps a longer period in this case than usual of the 

business showing warning signs before it eventually was closed by liquidation. 

[96] A secondary aspect of Mr Cann' s business practices is that he apparently 

considers there was nothing exceptional about his case and that the operation of 

marginally insolvent companies is an everyday fact of life in New Zealand. This 

does not bode well for what might occur if Mr Cann was free to return to business as 

Insolvency Act 2006, s 299(2). 



a self-employed person. I accept that Mr Cann is apparently skilled and 

knowledgeable concerning the road transport industry. He is a man who obviously 

has very considerable abilities and has a great depth of knowledge about the road 

transport industry. He seems to be a person of considerable drive. It has also been a 

feature of the case that Mr Cann is plainly a man who is able to attract and retain 

friends and that people go out of their way to assist him, presumably out of goodwill 

that they feel towards him. Those qualities, if present in a person who brought a 

professional approach to business, would augur very well for the future. 

Unfortunately, the fact that he can persuade people to help him, could be a double 

edged sword. The lengths that persons associated with Regal were prepared to go to 

assist him made his dishonest dealings possible in the first place. 

[97] Further, while Mr Cann was dismissive of any problem concerning his giving 

of guarantees, I agree that some, but not great, weight is to be attached to his 

recklessness in giving personal guarantees which he knew were not likely to be of 

any use. On the other hand, it may be that the fact that the persons seeking 

guarantees were apparently willing to accept them and continue credit without 

looking into the extent of any asset backing that Mr Cann was able to offer may 

show that there was not a great deal of prejudice arising from this source. 

[98] Mr Cann' s conduct after the liquidation of the company in dive1iing assets 

away from his creditors is a particularly serious aspect of the case. Such fraudulent 

behaviour deviates from a fundamental requirement that persons in business are not 

entitled to help themselves to prope1iy which does not belong to them. This conduct 

was accompanied by dishonesty in concealing the fact that he was attempting to 

defraud his creditors. The extent to which he was prepared to engage in the adoption 

of wholly fictional structures in order to give the untruthful appearance of legitimacy 

to his business arrangements is also a serious matter. I am referring to the invoices 

from Coal Carriers Limited and the creation of the trust in that regard. I also agree 

that there can be no doubt that Mr Cann knew that he ought not to take paii in the 

management of business but he did just that when he entered into the anangement on 

behalf of PDL. It is significant that a settlement has been reached in that matter that 

implicitly acknowledges that Mr Cann was more deeply involved in the waterfront 



ship loading operation than he was prepared to admit, either to the Official Assignee 

or to the Comi, was significant. 

[99] Further, Mr Cann unf01iunately was not a trnthful witness before the Comi in 

these proceedings and that too is an aggravating feature. 

[ 100] As well, Mr Cann' s lack of insight into the seriousness of his misconduct is a 

negative feature which suggests that he still represents a risk. That lack of insight is 

demonstrated by, amongst other things, Mr Cann blaming the problems with his 

bankruptcy on the Official Assignee and his staff. He is of course entitled to raise 

allegations of misconduct at the proper time but it is plain that his raising them in the 

context of his own offending and against a background of a dispute as to when he 

should be discharged from bankruptcy, evidences a denial of the basic fact that he 

has only himself to blame for the harm that he has done to others, and incidentally to 

himself, by reason of his misconduct. 

[101] Mr Cann has done little or nothing towards mitigating the harm that his 

conduct has done to his creditors. His claim that, after all, most of his creditors were 

not "mum and dad" business people is not to the point. 

[102] There is to be balanced against those considerations the following matters. 

Mr Cann will soon have been bankrupt for almost twice the standard period which 

the legislature has decided that a bankruptcy should normally endure for, six years as 

against three years. He is 54 years old and has a history of working as a self

employed person, mainly in the transport industry to which he would like to return. 

In that regard, while it is not a negative feature of the case, the need for Mr Cann to 

resume self-employment seems less than pressing given that he is cmTently able to 

return to employment with Regal. 

[103] The Comi has to be realistic though that while on balance Mr Cann still 

represents as a moderate to high risk for fu1iher insolvencies there is a limit to the 

prophylactic measures that the Comi can take to prevent such a person returning to 

self-employment. Measures which restrain persons from re-entering business such 

as extensions of the banlauptcy term and the imposition of restrictions on 



commencing businesses are in the end only provide partial assurance. It is 

impossible to completely eliminate risk. Sooner or later people such as Mr Cann are 

going to be entitled to return to self-employment. It is possible for the Court to 

impose indefinite restrictions. Obviously a truly indefinite restriction for the lifetime 

of the person in question is something that should be reserved for the very worst 

cases. Otherwise the remedy will not be propmiionate to the wrong. In that regard it 

is necessary to make some brief comments about the power of the Court to impose 

restrictions and the form that those orders might take. That is necessary because in 

this case, as Mr Cornege has commented, the continuation of the bankruptcy for the 

purposes of administering the estate of Mr Cann is not required. All that can be done 

has been done. Any orders that are now to be imposed would serve the more limited 

objective of reducing the risk that Mr Cann represents by restraining him from 

resuming business as a self employed person. 

[104] The alternatives that are before the Comi are to decline to make any such 

order; impose an order restraining Mr Cann for a fixed number of years or to make 

an order that is undefined as to the period of disqualification. 

[105] I do not consider that failing to make any order at all would be justified in 

this case. An order is justified having regard to the risk that Mr Cann represents and 

it would not be disproportionate or out of scale to impose a further te1m cumulative 

upon the period that he has necessarily been restricted because of his obligations 

under the Act. 

[l 06] It is impossible to accept that Mr Cann does not remain a risk. I consider, 

however, that if he reaches the point where he is able to demonstrate convincingly 

that he is no longer a risk then the Court would willingly free him from the 

restrictions under s 299. The best outcome would be if Mr Cann were able to 

rehabilitate himself to the point where he is able to demonstrate that although he was 

once not a suitable person to engage in business that he has now changed and the 

concerns that were fo1merly present have now abated. Regrettably, I do not consider 

there are any grounds to suppose that this latter outcome is likely to result. 



[107] In all the circumstances I consider that the appropriate order is to impose a 

moderately lengthy period of disqualification. As already noted, I do not consider 

that an indefinite disqualification would be justified in the circumstances of this case. 

It could not be justified for the Court to do that and to extinguish any hope that 

Mr Cann might have of returning to business one day. While a restriction has been 

imposed under s 299, it is open to a person such as Mr Cann who is subject to a 

restriction to apply to the Court to cancel it at a later date.4 Adopting such an 

approach in this case would relieve concerns that it is not possible for the Comt to 

foretell at this stage what changes may come about in the time ahead which would 

reassure the Court that Mr Cann is no longer a risk. But in the first instance, 

balancing the factors I have had regard to and patticularly the risk that Mr Cann 

represents, I consider that a restriction for a period of not less than four years is 

called for and that will be the order of the Court with restriction to commence on the 

date of this j udgment. 

[108] The parties should confer on costs and if either of wishes to seek an order for 

costs, brief memoranda are to be filed. 

J.P. Doogue 
Associate Judge 

4 Insolvency Act, s 299(2)(b ). 


